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Mediation Procedure

(2007 Edition)
Welcome to the Procurement Dispute Resolution Service (PDRS) mediation procedure (the procedure).  

The procedure has been developed by Bip Solutions* and IDRS Ltd** to offer those involved in procurement disputes (the parties to the dispute) the opportunity to have their disputes settled, through mediation, more quickly, cost-effectively and privately than they could be dealt with through arbitration or in the courts. 
1
Introduction

1.1
This procedure is designed to give parties involved in procurement disputes the opportunity to have their dispute settled more quickly, cost-effectively and privately than it could be dealt with through arbitration or the courts. 

1.2
The procedure does not apply to disputes where any of the parties have already started legal proceedings, unless all parties agree to suspend that legal action.

1.3
Any party to the dispute can apply for mediation under the procedure, although all parties must agree in writing before the mediation can start. 

1.4
All parties should read the guidance notes for mediation (see section 7) before filling in the application form. The application form is available from IDRS Ltd (IDRS) at:

IDRS Ltd

24 Angel Gate

City Road

London EC1V 2PT

Tel: 020 7520 3800

Fax: 0845 1308 117

Email: info@ idrs.ltd.uk
Internet: www.idrs.ltd.uk

1.5
When IDRS receive the application form signed by all parties to the dispute (or their representatives), together with the relevant registration fees (see section 1.7 below), it will consult you about appointing a mediator.

1.6
The procedure usually applies to disputes between two parties but, if the parties and the mediator agree, the procedure may cover disputes involving three or more parties. 

1.7 
Each party must pay IDRS a mediation fee of £1,750 plus VAT. The fees must be sent with the application for mediation or when a party joins the mediation.

1.8
IDRS manages the procedure and is responsible for appointing the mediator, after consulting the parties or their representatives.  

1.9
The parties are responsible, together and separately, for paying all fees relating to the mediation, including the mediation fee, any additional mediator’s fee (if the mediation last for more than 12 hours), and costs of accommodation, refreshments, travel and all other out-of-pocket expenses. 

2
Mediation procedure

2.1
Before mediation can start, IDRS must receive a mediation application form, signed by all parties, plus:

· a written statement from each party setting out the details of the dispute; and

· the appropriate mediation fees.

2.2
IDRS will contact the parties with details of suitable mediators for them to consider and agree and will appoint the mediator following agreement between the parties or, if the parties fail to agree.  Only accredited mediators with experienced in procurement matters will be eligible for appointment.

2.3
Once IDRS has appointed the mediator it will send him or her the application form and written statements. The mediator will contact the parties to agree arrangements for the future conduct of the mediation.  

2.4
The mediation will take the form of a session attended by each party to the dispute and up to one representative each (unless the parties and the mediator agree otherwise). Each party is responsible for their own costs of going through mediation, including the cost of having a representative, unless any settlement agreement states otherwise. 

2.5
The mediator can ask for a second mediator to be appointed to act as an assistant. That assistant must be approved by IDRS. The parties may refuse to accept an assistant but should bear in mind that any assistant is there to help the mediator at no cost to the parties.

2.6
The mediation will take place at a venue arranged by and paid for by the parties. 

2.7
Before starting the mediation, the mediator will tell all the parties how he or she will conduct the session, and will ask the parties to sign a mediation agreement to confirm that they understand the process and their responsibilities within the mediation.

2.8 
If the dispute is settled during mediation, the parties make a written record of the agreement they have reached. This is known as the settlement agreement.  The signed settlement agreement will be a binding contract and can be enforced by a court.

2.9  
If the original mediator resigns, dies or becomes unable to act competently or quickly enough, or without a conflict of interest, IDRS will appoint another mediator. There will be no extra charges for this. 
3
Costs of mediation
3.1
The parties are jointly responsible for the mediation fees and all other related fees and expenses as described in 1.9.

3.2
The mediation fee covers a mediation lasting no more than 12 hours.  £500 plus VAT of the fee is retained by IDRS as an administration fee, with the remaining £3,000 plus VAT being paid by IDRS to the mediator.

3.3
The capped fee allows for a 12-hour mediation session plus up to three hours to read the parties’ written statements before the mediation.   In the event that the mediation lasts for more than 12 hours the fee will be chargeable for the number of hours by which the length of the mediation exceeds 12 hours, at a rate of £220 plus VAT per hour.  
3.4
Each party must pay their own costs of preparing their case and going to any mediation session. Accordingly, the parties agree that neither one of them will take legal action against the other to recover these costs.  

4
Confidentiality
4.1
IDRS, Bip Solutions, the mediator, any assistant mediator and the parties to the dispute must not give any details of the mediation to anyone not involved in it unless this is necessary by law or to enforce the settlement agreement. Despite this, IDRS may:

· process information relating to the use of the procedure;

· compile, analyse, keep and publish anonymous information and statistics from the use of the procedure; and

· monitor and review the use of the procedure;

as long as no personal or confidential information is published (except with the relevant person’s or party’s permission).
5
Our protection

5.1
IDRS will not be liable for anything it does or fails to do in appointing a mediator unless it acts in bad faith.  By accepting these rules, the parties agree to indemnify IDRS against any possible legal action brought by any third party for anything it does or fails to do in appointing a mediator (unless it acts in bad faith). 

5.2
IDRS will not be liable for anything the mediator (or his employees or agents) does or fails to do when acting as mediator. By accepting these rules, the parties agree to protect IDRS against any possible legal action arising from the mediator’s actions, unless IDRS has acted in bad faith. 

6
Mediator’s protection

6.1
The mediator (and his or her employees or agents) will not be liable for anything they do or fail to do in meeting their responsibilities as mediator, unless they act in bad faith. The parties will indemnify the mediator and any assistant mediator against any possible legal action arising from their actions. 

*BiP Solutions was established in 1984 to facilitate business between the public and private sectors. What began with the publishing of public sector contract information has since developed into the provision of a comprehensive total procurement solution.  BiP is today a leading provider of public sector contract information, offering suppliers and buyers access to what is probably the world's largest database of current open contract opportunities, which includes the OJEC/TED.   Over 500 UK government organisations use BiP's internet solutions to create and manage their contract information. BiP is a member of the EU's taskforce for standardising the way in which tender information is created, submitted and disseminated.

**IDRS Ltd is a wholly owned subsidiary of the Chartered Institute of Arbitrators, which is a charity registered in England and Wales.  It delivers professional, accessible and effective dispute resolution services with independence, integrity and impartiality for the UK public sector, consumer redress markets in the UK and disputes between commercial businesses of any kind.  It offers mediation, conciliation, adjudication, early neutral evaluation and arbitration services, and more.

[image: image2.jpg]Procurement Dispute Resolution Service




Mediation Procedure

(2007 Edition)
Guidance notes for mediation

IDRS and Bip Solutions have designed the PDRS mediation procedure (the procedure) to help parties involved in a procurement dispute to settle their disputes more quickly and cost-effectively than through arbitration or the courts. 

The value of this procedure, and of mediation in general, is that it reduces the time, cost and uncertainty of legal action. Preparation is the key to achieving successful results through the procedure.  The following guidance notes set out the basic steps of preparing for mediation under the procedure.

The mediation process

The mediation procedure is set out in this document. However, as mediation is non-binding and can be ended at any time, the parties stay in control.  If a party is representing a company or organisation, they should have the authority to settle the case.

Although each mediator has his or her own style of mediation, sessions are usually informal. Before the session, the parties should ask the mediator about his or her approach and any preference he or she has in how cases should be presented.

Confidentiality

It is important that all parties to the dispute have signed the mediation application form, and that they and the mediator sign the mediation agreement at the start of the mediation session. This will confirm the confidentiality of all information provided during the mediation session and will explain that the information cannot be used later against someone in court or in other proceedings such as arbitration.  During the mediation session, the mediator will get a party’s permission before passing on information they revealed privately. 

Preparing for the mediation 

To prepare for the mediation the parties should:

· Make a list of the critical issues in dispute.  This will allow them to focus the negotiation on those issues.

· Make sure they have all the information they need about liability and damages before the session. If legal research is involved, bring copies of that research to the session to share with the mediator.

· Evaluate the strengths and weaknesses of their case. They should consider what conclusions a judge or arbitrator would make. They should also consider what expectations are realistic, based on the evidence available. This allows for a balanced approach to the case.

· Consider what information about their interests and the facts of the case they want to give to the mediator, and what information they want to give to the other party. (Usually, telling the mediator everything helps to get a successful settlement.)

· Be prepared to talk to the mediator, before the session, about their approach to the case and what information they believe they and the other parties need.

· Prepare a simple summary of their case. 

· Be prepared to present, as an opening statement, the facts of the case, the issues in dispute, the damages claimed and other relevant factors. 

· Consider whether to give the mediator a confidential statement which includes their thoughts on what criteria they will use to decide whether any proposed agreement is fair, how they think the other party realistically views their chances of success, and what they think the other parties may view as a fair outcome for all sides.

Developing a negotiation strategy

Although the mediator will meet both parties to communicate offers, each party should have a clear idea of how they want the negotiation process to proceed. They should also consider how to make their proposals appeal to the other side.

To develop a negotiation strategy each party should do the following.

· Review the negotiations to date so they know where to begin, or where the other parties might expect the negotiations to begin.  This is a good opportunity for the parties to remind themselves of their shared goals.

· Determine ‘wants’ and ‘needs’.  These are the things that motivate people to change their positions in a negotiation.  A party’s position is something they have decided upon, while their interest is what caused them to decide that.

· Consider what’s at stake.  Each party should evaluate their case through information gained through research or studying the decided cases.

· Put forward favourable views.  Negotiation is a series of communications in which the parties try to alter each other’s perceptions of how they view the situation.  To be successful, each party must be able to manage the information the other party receives.  They do this by listening actively, respecting the other party’s claim, posing arguments, making proposals and offering alternatives.

Having authority to settle

Before the mediation session, each party should make sure they have the resources, power and authority to settle the dispute.
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Mediation Application Form
Please type or write your answers in BLOCK CAPITALS in black ink. 

Party One

Name: 


Address:


Phone number: 

Fax number:  


E-mail address:


Party Two

Name: 


Address:



Phone number: 




Fax number:




E-mail address:



Party Three 

Name: 


Address:



Phone number: 




Fax number:




E-mail address:



Party Four 

Name: 


Address:



Phone number: 




Fax number:




E-mail address:



If there are more than four parties to the dispute, phone us on +44 (0) 20 7520 3800.

Party One should fill in this page.

In the box below, give brief details of the dispute.


Please confirm the following:

Checklist


 I have:

· attached payment for £1,750 plus VAT for each party to the dispute (cheques are made payable to ‘IDRS Ltd’); or

· completed the attached form to pay by MasterCard, Visa or Switch.


Party One’s signature:                                                                      Date:

Position: 


Party Two’s signature:




    
Date:


Position:


Party Three’s signature:





   Date:


Position:


Party Four’s signature:





    Date:


Position:
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Payment by MasterCard, Visa or Switch

Please fill in the following details and send this form to us with your mediation application form.

Card number:






        

Issue number (Switch only):

Cardholder’s name: 


Card start date: 



Card expiry date:


Address of cardholder:



Daytime phone number:  


Your signature:  



  
Date:
























































Please continue on a separate sheet if necessary.
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