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Rules of controlled-cost arbitration
2007 edition

These rules have been developed by Bip Solutions* and IDRS Ltd** for parties involved in procurement disputes.  If any matter can be settled by controlled-cost arbitration, the arbitration will be dealt with under these rules or any updated rules which have come into effect before the start of that arbitration.

1
Introduction

1.1
These rules govern arbitrations under the Arbitration Act 1996 (the Act) and incorporate all parts of the Act unless these rules say otherwise or you and the person or organisation you are in dispute with (the parties to the dispute) agree otherwise.

1.2
The parties may not alter these rules or any procedure under them after 
IDRS Ltd has appointed an arbitrator, unless the arbitrator agrees to that alteration.

1.3
By accepting these rules, the parties agree that the arbitrator can manage the arbitration procedure so that:

· the total cost of the arbitration, including the arbitrator’s fees and expenses, is not more than 20% of the amount in dispute; and

· any costs one party can recover from the other are not more than 10% of the amount in dispute. However, if the amount in dispute could vary or cannot be set, the arbitrator may set the limit on costs.

1.4
The parties agree to co-operate with the arbitrator to try to control costs within the limits set out in 1.3 above.

2
Start of the arbitration

2.1
The person wanting to start arbitration under these rules (the claimant) must ask the other party (the respondent) in writing, by post, fax or email, to agree to arbitration under these rules. This written request is called the arbitration notice. It must include or be accompanied by: 

· each party’s postal or registered address, phone number, e-mail address, fax number and telex number, as relevant;

· copies of any document (if any) which allows for the dispute to be settled by arbitration;

· a brief statement describing the nature and circumstances of the dispute and the remedy being claimed;

· any proposal the claimant has for the identity, qualifications or number of arbitrators; and

· if any agreement allows for each party to appoint an arbitrator, the name and address (and the phone number, fax number and e-mail address, if known) of the arbitrator the claimant wants to appoint.

2.2
Within 14 days of receiving the arbitration notice the respondent may send the claimant a response that:

· admits or denies all or any part of the claim;

· explains the nature and circumstances of any proposed counterclaim (claim made against the claimant);

· confirms or rejects any proposals contained in the arbitration notice; and

· if each party is allowed to appoint an arbitrator, the name and address (and the phone number and fax number and e-mail address, if known) of the arbitrator the respondent wants to appoint.

2.3
If the respondent does not send a response, or does not include any relevant information referred to in 2.2 above, this will not prevent the respondent from denying any claim or making a counterclaim in any defence they provide in the arbitration.

2.4
If any party fails to appoint an arbitrator within 14 days, section 17 of the Act will apply. 

3
Administrator’s role

3.1
Any application for IDRS (the administrator) to appoint an arbitrator under these rules must be accompanied by:

· copies of the arbitration notice and any response or other related documents;

· confirmation that a copy of the application has been sent to the other party;

· details of any proposals or criteria agreed between the parties for choosing arbitrators.

3.2
Under these rules the administrator can appoint an arbitrator from any panel kept for this purpose.

3.3
Each party must pay an administration fee of £250 plus VAT for each arbitrator appointed under these rules, except for any arbitrator appointed under 4.4 below.

3.4
Any arbitrator appointed under these rules may be supervised by the administrator, and the parties agree that the arbitrator giving the administrator any information in relation to the supervision does not break confidentiality.

4
Appointing the arbitrator

4.1
Where these rules refer to the arbitrator, this means and includes a single arbitrator or all the arbitrators (if more than one is appointed).

4.2
Sections 15, 16 and 17 of the Act will apply to the procedure for the parties to appoint an arbitrator. If no arbitrator is appointed under those sections, the administrator will appoint an arbitrator if either party asks it to.

4.3
If a chairman needs to be appointed, and the parties do not appoint one, they can ask the administrator to appoint a chairman.

4.4
If an arbitrator dies or stops being able to act as an arbitrator in this case, the administrator will appoint another one if either of the parties, or the remaining arbitrators (if any) ask it to.

4.5
When the administrator appoint an arbitrator under these rules, it will consider any qualifications the parties want the arbitrator to have. 

5
Communication between the parties and the arbitrator

5.1
When the arbitrator sends any communication to one party, he will also send a copy to the other party.

5.2
If a party sends any communication to the arbitrator, that party must also send a copy to the other party.

5.3
During the course of the arbitration, the addresses to send any communication to will be the last known addresses, and section 76 of the Act will apply to such circumstances.  

5.4
If the parties agree, the arbitrator may appoint the administrator to act as arbitration administrator.  This would limit any extra administration fee to £150 plus VAT an hour. Also all written communications or notices will be sent through the administrator and communications addressed to the arbitrator will be considered to have been delivered when received by the administrator. 

6
Powers of the arbitrator

6.1
The arbitrator will have all the powers provided under the Act (including those contained in sections 35 and 39, which are limited as explained in paragraphs 6d to 6l below). 

6.2
The arbitrator will do his best to limit the costs of the arbitration as set out in 1.5.

6.3
The arbitrator may: 

· limit the number of expert witnesses any party can call;

· state that no expert can be called on a particular issue or issues; or

· state that expert evidence may be called only with the arbitrator’s permission.

6.4
If, under these rules, the same arbitrator is appointed over two or more arbitrations which appear to raise the same issues or be governed by the same law (whether or not they involve the same parties) the arbitrator may decide that the arbitrations (or any specific claims or issues arising from them) are either consolidated (treated as one proceeding) or heard together.

6.5
If an arbitrator has ordered arbitrations to be consolidated or heard together (under 6.4 above), he may give any other directions needed for the arbitrations to proceed and may exercise any powers given to him under these rules or the Act. 

6.6
If arbitrations are consolidated, unless the parties agree otherwise the arbitrator will make a single decision that is binding on the parties to the consolidated arbitrations.

6.7
If the arbitrator orders arbitrations to be heard together, the arbitrator will, unless the parties agree otherwise, make separate decisions for each arbitration.

6.8
If an arbitrator has ordered arbitrations to be consolidated or heard together, he may, at any time, withdraw that order and give further instructions for the arbitrations to be heard and settled separately.

6.9
The arbitrator can help the parties avoid expensive bills by granting provisional orders for:

· money or property to be exchanged between the parties;

· an interim payment to be made towards the costs of the arbitration; or

· granting any relief claimed in the arbitration.

6.10
The arbitrator may apply 6.9 through his own choice or when asked by a party to the arbitration. The arbitrator must give all parties notice of his intention to apply 6.9, and give each party the chance to give their views. 

6.11
The arbitrator may order any money or property which is the subject of a provisional order to be paid or handed over on terms he considers to be appropriate.

6.12
All or part of a provisional order may be confirmed, changed or withdrawn by the arbitrator (or any other arbitrator who may take over the arbitration).

7
Form of procedure

7.1
Unless both parties agree to the arbitrator considering only documents or following a simplified or quicker procedure, or the arbitrator states otherwise, each party has the right to be heard before the arbitrator.

7.2
Unless the arbitrator states otherwise, the arbitration will be based on formal written statements from each party.

7.3
Each party’s written statement should contain their allegations (of fact or opinion) which they intend to prove and set out what they expect the other party to do (the remedy sought). If money is being claimed, the written statement should show how that figure is reached. If a respondent denies an allegation, he must give his reasons for doing so. If the respondent intends to put forward a different version of events from that given by the claimant, his written statement must state his own version.

7.4
Each party’s written statement may:

· include statements of law or of evidence; 

· give the name of any witness they propose to call; and

· be accompanied by a copy of any document they think is relevant to their claim, including any expert report.

7.5
If a claim is based on a written agreement, a copy of the contract or any documents forming the agreement should accompany the claimant’s written statement.

7.6
Unless the arbitrator says otherwise, the parties will exchange written statements as follows.

· Within 28 days of the claimant receiving notice that the arbitrator has agreed to act, the claimant must send the arbitrator and the other party his written statement.

· Within 28 days of the respondent receiving the claimant’s written statement, the respondent must send the arbitrator and the other party their written statement in defence. If they do not provide their written statement within this time limit (or within any extended time limit the arbitrator allows), only the claimant’s written statement will be considered.

· If the respondent wants to make a claim against the claimant, they must set this out in their written statement.

· Within 28 days of the claimant receiving the respondent’s written statement, the claimant may send a reply (and their defence of the respondent’s claim) to the arbitrator and the respondent. If this deadline (or any extended deadline the arbitrator allows) is not met, the arbitrator will consider only the written statements already provided.

· The respondent has 14 days to send the claimant and the arbitrator a response to the claimant’s most recent written statement. At the end of this time, further written statements can be made only if the arbitrator gives permission. 

· If a respondent or claimant has not provided their written statement or comments in the time allowed, the other party will still have to prove their allegations.

7.7
The arbitrator may give detailed instructions, including timescales, for further procedural steps in the arbitration. The further steps could include:

· changes to time limits for written statements; 

· details of documents to be exchanged between the parties;

· for witness statements to be exchanged;

· for expert reports to be exchanged;

· for meetings to be held between experts;

· new arrangements for any hearing;

· the procedures to be adopted at any hearing; and

· any time limits for oral statements or questioning witnesses.

7.8
The arbitrator may demand any of the following.

· Documents from either party

· Written details of questions intended to be put to any witness

· A witness’s answer to any question

7.9
The arbitrator will do everything possible to make sure any further procedures still keep the costs of the arbitration within the set limits set out in 1.4 of these rules. However, the arbitrator can change those limits when appropriate.

8
Limit on recoverable costs

8.1
Unless both parties and the arbitrator agree otherwise, the arbitrator must do everything possible to limit the costs that the parties can recover from others.

8.2
If the parties agree (when making the application), the costs one party can recover from the other will be limited to 10% of the total in dispute.

9
The arbitrator’s decision

9.1
The arbitrator will put their decision in writing and will sign and date it, which will form the written ‘Award’ (the decision). The Award will explain the reasons for that decision. 

9.2
The arbitrator may give the parties a draft or proposed decision and consider any further comments made within a set time.

10
Costs

10.1
The general principle is that the losing party will pay the costs of the arbitration but the arbitrator can decide which party will pay which percentage of the total costs.

10.2
When considering who should pay what percentage of the costs, the arbitrator will consider all the circumstances, including the following.

· Which of the issues raised in the arbitration has led to the highest costs and which party succeeded in respect to these issues.

· Whether any claim which succeeded was unreasonably exaggerated.

· The way any party who succeeded on any claim conducted themselves and any concession made by the other party.

· The degree of success of each party.

· Any offer of settlement or compromise made by any party.

· Nothing in the rules prevents the arbitrator from awarding costs at a lower level than the figure originally set by her or him if it is fair to do so.

10.3
When considering evidence of any offer of settlement or compromise made by the respondent (whether that offer was made before or after the arbitration started) the arbitrator will normally follow the principle that a claimant who receives less or the same as was offered should be able to recover their costs up to the date when the offer could have been accepted. The party who made the offer should recover their costs from that point unless the arbitrator has good reason to decide otherwise.

10.4
When considering evidence of any offer of settlement or compromise by the claimant (whether the offer was made before or after the arbitration started), the arbitrator will normally follow the principle that a claimant who is awarded more than or the same as the amount offered, or receives a better remedy, should recover his or her costs from the date when it was reasonable to expect the offer to be accepted, unless the arbitrator has good reason to decide otherwise.

11
Appeals

11.1
Neither party can ask the court, under section 45 of the Act, to decide upon any question of law arising in the course of the arbitration proceedings.

11.2
Neither party can ask the court, under section 69 of the Act, to decide upon any question of law arising out of any decision made in the arbitration proceedings.

12 
General
12.1
Any party may be represented by one or more people as long as those people provide any proof of authority the arbitrator asks for.

12.2
For the purposes of communication, including serving papers or notices, the arbitrator will keep a record of each party’s postal or registered address, phone number, e-mail address, fax number and telex number (as relevant). The arbitrator will also keep these details for any representatives.

12.3
Periods of time will be calculated as described in section 78 of the Act.

12.4
If the parties agree to a settlement or compromise, they must immediately tell the arbitrator and the requirements of section 51 of the Act will then apply.

12.5
If any party plans to refer the dispute to court, they must immediately tell the arbitrator and send him or her copies of all documents they intend to use. 

12.6
Under section 29 of the Act, the arbitrator is protected from, and will not be liable for, any claim arising from something he or she has done or failed to do in meeting his or her responsibility to limit the costs of arbitration under these rules.

*BiP Solutions was established in 1984 to facilitate business between the public and private sectors. What began with the publishing of public sector contract information has since developed into the provision of a comprehensive total procurement solution.  BiP is today a leading provider of public sector contract information, offering suppliers and buyers access to what is probably the world's largest database of current open contract opportunities, which includes the OJEC/TED.   Over 500 UK government organisations use BiP's internet solutions to create and manage their contract information. BiP is a member of the EU's taskforce for standardising the way in which tender information is created, submitted and disseminated.

**IDRS Ltd is a wholly owned subsidiary of the Chartered Institute of Arbitrators, which is a charity registered in England and Wales.  It delivers professional, accessible and effective dispute resolution services with independence, integrity and impartiality for the UK public sector, consumer redress markets in the UK and disputes between commercial businesses of any kind.  It offers mediation, conciliation, adjudication, early neutral evaluation and arbitration services, and more.
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