


Atthetimeofprinting(November2004)thenewEIRsawait
Parliamentaryconsideration.Thisbookletisthereforebasedon
thefinaldraftwhichcouldbesubjecttosomechange.

EnsuringthatMODanswersrequestsforinformation
promptlyisasharedresponsibility.

•KnowyourFOIandEIRFocalPoints

•Passonwithoutdelayanyrequestwhichisnotyour
responsibility

•Practisegoodrecordsmanagementtoensure
informationcanbequicklyidentifiedandretrieved.

•Rememberthatthe20workingdayslimitbeginsas
soonasarequestisreceivedbyMOD



Key principles in answering 
requests for information

Inthefirstinstanceyoushoulddirectanyqueries
relatingtoFOItoyourFOIFocalPoint–contactdetails
areprovidedonthebackcover.

Whenrespondingtoarequestyoushouldalwaysrefer
tothemorecomprehensive“AccesstoInformation
GuidanceNotes”.

Further Guidance
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From1January2005allwrittenrequestsfor
informationreceivedbytheMinistryofDefence(MOD),
itsagenciesandTradingFundsandbytheArmed
Forceswillneedtobeansweredinaccordancewith
theFreedomofInformation(FOI)Act2000orthenew
EnvironmentalInformationRegulations(EIRs).Theonly
exceptionwillberequestsforpersonaldata(Subject
AccessRequests)whichmustbehandledunderthe
termsoftheDataProtectionAct1998.Inmany
respectsthenewlegislationwillnotfundamentally
alterthewaytheDepartmentinteractswithmembers
ofthepublic.Formanyyearswehavebeenrequired
torespondtorequestsforinformation(referredtoin
therestofthisbookletas“requests”)inaccordance
withtheCodeofPracticeonAccesstoGovernment
Information(theCode),andthecurrentEIRs(1992).
Theseregimesalreadyestablishtheprinciplethat
informationshouldbedisclosedwhereverpossible.

Thenewlegislationisprimarilyaboutaculturechange
from“needtoknow”to“righttoknow”.FortheMOD
itrepresentsabalancebetweengreateropennessand
transparencyofdecisionmakingontheonehandand
theneedtoprotectinformationwheredisclosurewould
causeharmorotherwisebecontrarytothepublic
interestontheother.Therewillbevalidreasonswhy
muchinformationheldbyMODcannotbedisclosed.It
isimportant,therefore,foryoutoknowhowandwhere
todrawtheline.MODmustfulfilitslegalobligations

butwemustalsobeconsciousofthepotentialdangers.
Thiswillrequirecarefuljudgementand,insomecases,
consultationwithseniorofficersorofficials.
Itisalsoimportanttorememberthatthelegislation
couldbringbenefits.Byimplementingitcorrectlyand
byadoptingapolicyofgreateropennessasfaraswe
reasonablycan,wecanbuildgreaterpublictrustand
confidenceintheMOD.

InadepartmentaslargeanddiverseastheMoDitis
impracticalforallareastoadheretoasingleprocess
forhandlingrequests.Insomeareas,responsibility
willliewithnominateddeskofficers,otherswillhave
acentralisedInformationAccesscell,andsomeareas
willoperateacombinationofthetwo.Whatever
localarrangementsareinplace,thesameprinciples
apply.Thisbookletisintendedtogiveanoverviewof
theactionsrequiredandthefactorsthatneedtobe
takenintoconsiderationacrosstheboard.Theprecise
allocationofresponsibilitieswillbeconfirmedwithin
localprotocols,andthisbookletshouldthereforebe
regardedascomplementarytothosemorespecific
arrangements.Thegeneric“you”inthetextcould
thereforerefertoanindividualorateam.

Whenrespondingtoarequestyoushouldrefertothe
morecomprehensive“AccesstoInformationGuidance
Notes”.ForfurtheradviceconsultyourFOIFocalPoint.

1.  Introduction
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ALLrecordedinformationheldby,
oronbehalfof,MODiswithin
thescopeoftheActandthe
Regulations(althoughboth
recognisethatthedisclosureof
personaldataissubjecttotheData
ProtectionAct).Thelegislation
appliesregardlessoftheage,
format,originorclassification
ofinformation.Itcoversfiles,
letters,databases,loosereports,
e-mails,officenotebooks,videos,
photographs,wallcharts,come-in-
handyfiles,etc.Itincludesclosedfilesandarchived
materialaswellasinformationincurrentuse.Thereare
twogeneralarchivesforMODrecords;theTopSecret
ArchiverunbytheCorporateMemorystaffwithinDG
Info,andthearchiverunforMODbyTNT(UK)Ltd.A
searchabledatabaseofthelatteriscurrentlybeing
compiled:theintentionistomakethisaccessibleto
staffacrosstheMOD.

Remember,youareresponsibleforconsidering
allinformationheldbyMODwhenarequestfor
informationisreceived–historicalinformationrelating
toyourareaofresponsibility,aswellasinformationin
currentuse.Inadditiontoinformationthathasbeen
consignedtothearchives,rememberthatotherparts

ofMODmayholdinformationthatisrelevanttoa
request:theonusisonyoutoconsultthem.

Youshouldnotethatinadditiontoinformation
thatisproducedbyMOD,thelegislationapplies
toinformationwehavereceivedfromothers.This
includesothercountries,companies,othergovernment
departmentsandmembersofthepublic.Such
informationmustthereforebeconsideredwhenitis
relevanttoarequest.Ingeneral,itwillbenecessary
toconsultoriginatorsabouttheprospectofdisclosure.
Theirviewswillbeimportantifitisnecessarytoassess
thebalanceofpublicinterestinthedisclosureof
information,butyoushouldnotethattheydonothave
aveto–thefinaldecisiononwhethertorelease
orwithholdinformationrestswiththeMOD.
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2. What information is subject to 
the FOI Act and EIR?
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ThisGuidecoversbothFOIandEIR,asthereare
manysimilaritiesbetweenthetworegimes.Onekey
pointtonoteisthatanyrequestfor“environmental
information”mustbeansweredinaccordancewith
theEIRratherthantheFOIAct.Itispossiblethatin
somecasesbothregimeswillberelevant.Ifyouare
dealingwithamixedrequest,itisessentialtobeclear
whichpartsoftheinformationfallunderwhichregime
soastoapplythecorrectexemptionorexceptionif
informationhastobewithheld.Ifindoubtcontact
yourFOIFocalPoint.

Provisionofinformationonrequest

UnderFOIthereisarequirementtoprovidea
substantiveresponsetoanyrequestforinformation
within20workingdays.Thereissomescopeto
extendthistimescaleifthebalanceofpublicinterest
isbeingassessed,butallrequestsneedtobeactioned
promptly.BankHolidays,butnotPrivilegeDays,are
excludedfromthecalculationofworkingdays.The
EIRalsorequirerequeststobeansweredwithin20
workingdaysbutthereisprovisiontoextendthe
responsetimeto40workingdaysforlargeorcomplex
requests.

Proactivereleaseofinformation
Aswellasrespondingtorequests,allpublicauthorities
mustestablishandmaintainaPublicationScheme.
Thisrepresentsacommitmenttoreleaseinformation
proactively.MOD’sPublicationSchemewhichcovers
bothFOIandEIRcanbefoundatwww.foi.mod.uk.

3. FOI & EIR: key duties
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“Environmentalinformation”isanyinformationon
(a)thestateoftheelementsoftheenvironment,such
asairandatmosphere,water,soil,land,landscapeand
naturalsitesincludingtheinteractionbetweenthese
elements.

(b)factorssuchassubstances,energy,noise,radiation
orwasteaffectingorlikelytoaffecttheelementsofthe
environment.

(c)measuressuchaspolicies,legislation,plans,
programmes,environmentalagreements,andactivities
affectingorlikelytoaffectorprotecttheelementsof
theenvironment.

(d)reportsontheimplementationof
environmentallegislation.

(e)cost-benefitandothereconomicanalyses
andassumptionsusedwithintheframeworkof
environmentalmeasuresandactivities.

(f)thestateofhumanhealthandsafety,includingthe
contaminationofthefoodchain,conditionsofhuman
life,culturalsitesandbuiltstructuresinasmuchas
theyareormaybeaffectedbythestateof
theelementsoftheenvironment.
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4. Identifying and recording 
an FOI or EIR request 



Anycorrespondencecouldincludearequestfor
information.Ifitiswritten(thisincludese-mail),
legible,givesthenameoftheapplicant,anaddress
forreply(whichcouldbeelectronic),andincludesa
descriptionoftheinformationrequired,thenitwillfall
withinthescopeofthelegislation.Itisveryimportant
tonotethatthecorrespondentdoesnotneedto
mentiontheFOIActortheEIRs.Alsonotethatthe
EIRsdonotspecifythatrequestsmustbeinwriting.
Thismeansthattelephonerequestsonenvironmental
matterswillalsobevalid(althoughinpracticeyou
shouldmakeawrittenrecordofanyverbalrequests
received).Indeed,asnotedinSection8below,public
authoritiesareunderageneraldutytoassistanyone
whohasmadearequestorproposestorequest
information.Youmustthereforekeepthisinmindif
youreceiveanyapproachfromamemberofthepublic.

Toensuretheactivemanagementofrequestsand
forauditpurposes,anAccesstoInformationToolkit
(AIT)isbeingestablished.Separateguidancewill
beissuedontheoperationoftheToolkitbutthe
basicrequirementisforallFOIandEIRrequeststo
beloggedonfirstreceiptandthenatallkeystages.
Responsibilityfortakingthisactionwillvaryfrom
areatoarea.Youshouldthereforerefertolocal
instructionsorconsultyourFOIFocalPointifyou
areunclearabouttheprocess.Howeveritisvery
importanttodrawadistinctionbetweenrequestsand
routinecorrespondence.Ifaletterfromoneofyour
currentbusinesscontacts(suchasacontractordoing
workforMODoranothergovernmentdepartment)

includesarequestforinformationitwillnotusuallybe
necessaryorappropriatetohandlethisinaccordance
withthelegislation.Similarlyrequestsforinformation
thatcanbeprovidedwithoutanyquestion–suchas
recruitmentbrochures,pressreleases,andthetext
ofpublicspeechesdonotneedtobetrackedviathe
AIT.Businessasusualshouldbedealtwithasitisat
present.

Asa‘ruleofthumb’:

•Ifanyoftheinformationrequestedcannotbe
disclosedwithoutactivedeliberationthenthe
requestshouldbeformallytrackedviatheAIT.

•Ifitseemslikelythatinformationwillhavetobe
withheldtherequestmustbeloggedontheAIT.

NOTE:TheToolkitwillnotbeusedtotrackPQs.
ForguidanceonhandlingPQsgoto:
http://defenceintranet.diiweb.r.mil.uk/DefenceIntranet/
Admin/RespondToRequestsForInformation/
AnswerParliamentaryQuestions(PQs)/
orcontacttheParliamentaryBranch
on02072181887/1990/1992
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BoththeFOIActandEIRmakeapresumptiontowards
disclosure.Informationshouldthereforebereleased
whereverpossible.However,itwouldclearlynotbe
appropriateforallinformationtobemadepublic.
Thisisrecognisedby“exemptions”intheFOIActand
“exceptions”intheEIR(seeSection11).Thenature
ofmuchoftheworkdonebyMODmeansthatthe
exemptionsandexceptionsarelikelytoberelevantto
agreatdealoftheinformationwehold.

AfewoftheFOIexemptionsare“absolute”,
meaningthattheinformationcanbewithheld
withoutconsideringanypublicinterestindisclosure.
Neverthelessitisimportanttoensurethatthedecision
tociteanabsoluteexemptionisvalidasthismay
itselfbechallenged,andeventhoughanexemptionis
absolute,itsapplicationisnotobligatory.Themajority
oftheexemptionsintheFOIAct,andalloftheEIR
exceptionsare“qualified”and,ifapplicable,posetwo
furtherquestions-wouldreleaseoftheinformation
causeanyharm?And,evenifitwould,doesthepublic
intereststillfavourdisclosure?

Ifthereisnoharmassociatedwithrelease,thenit
shouldusuallybepossiblefortheinformationtobe
providedtotheapplicant.Evenifitisbelievedthat
theremaybesomeharmassociatedwithdisclosure,
thepublicinterestinwithholdingtheinformation
hastooutweighthepublicinterestinreleasingit.In

somecasesthiswillbeclear-cut,butquiteoftenitwill
not.Thereisnofixeddefinitionof“publicinterest”
orof“harm”andthisassessmentwillessentiallybe
amatterofjudgementonacasebycasebasis.This
judgementcanbestbemadebythepolicystaffswho
leadonthesubjectconcerned.

Factorswhicharelikelytoargueinfavourofdisclosure
willincludefurtheringpublicunderstandingofkey
policyproposalsordecisions,aswellaspromoting
accountabilityandtransparencyaboutthedecisions
takenbypublicauthoritiesandabouttheuseofpublic
money.Thereisalsoanacceptedpublicinterestin
allowingindividualstounderstanddecisionswhich
affecttheirlivesorwhichhaveaneffectonpublic
healthandsafety.Howeveritisalsoacceptedthat
whatthepublicareinterestedinandwhatisinthe
publicinterestarenotnecessarilythesame.

Factorswhichcouldtipthebalanceagainstdisclosure
includewherethismightendangerthesafetyof
personnel,undermineeffectivegovernmentby
discouragingfranknessandcandourininternal
communications,orthreatentheDepartment’s
competitivepositioninacommercialmatter.

WhenaqualifiedFOIexemption(oranyEIRexception)
iscited,thebalanceoffactorsforandagainstdisclosure
mustbeexplainedinyourreplytoanapplicant.
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5.  The Public Interest Test
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DisclosingInformation

Beforereleasinginformationyoumustbesatisfiedthat
youhavethenecessaryauthoritytodoso–checkwith
yourlinemanagerorFOIFocalPoint.Thisisespecially
importantifinformationproposedforreleasehasa
protectivemarking(thereisaprocessfordowngrading
suchmaterial;youwillneedtofilloutMODForm171),
ifthematerialwasoriginatedoutsidetheMOD,orwas
producedunderthetermsofacollaborativeorother
arrangement.

Disclosureofanycommercialinformation,particularly
ifsuppliedbyorrelatingtoindustry,orwhichmight
reasonablybeconsideredtoharmMODorindustry’s
commercialinterests,mustbeauthorisedat1*
levelafterfollowingtheprocessessetoutintheFOI
CommercialGuidanceNote.

WithholdingInformation

Adecisiontowithholdanyinformation(andsotocite
anexemption/exception)shouldnormallybeendorsed
at1*level(orequivalent)orabove.



6. Who is responsible for answering a request?
Requestsshouldbeansweredbytheareawhichhas
thepolicyleadonthesubject.Thiswillensurethatthe
implicationsofdisclosureand,wherenecessary,the
balanceofpublicinterest,areassessedbythosebest
qualifiedtomakethisjudgement.Itwillalsoensure
thatthereisfullawarenessofanyprecedentsandthat
thereisconsistencyintheresponsesgiven.

Ifyoureceivearequestonasubjectthatisnotwithin
yourremit,contactyourFOIFocalPoint.DOTHIS
QUICKLY!The20workingdaysperiodstartswhenthe
requestisreceivedbyMOD,notwhenitreachesthe
‘right’desk.

Iftheinformationrequestedrequirestheinvolvement
ofmorethanonepolicyarea,orifitinvolves
informationprovidedtoMODbyathirdparty(maybe
acontractor,anothergovernmentdepartment,ora
foreigngovernment),itwillusuallybenecessaryto
consultallthoseconcerned.

Insomecases,itwillbenecessarytoconsiderthe
implicationsofdisclosurebeyondtheboundariesof
MOD.TheDepartmentforConstitutionalAffairs(DCA)
willoperatea‘ClearingHouse’toconsiderandgive
directiononrequeststhathavewiderimplications.This
wouldincludecaseswhich:

•wouldsetprecedentsacrossgovernment
•involveasensitivecaseofpotentiallyhighprofile
•involvepapersofpreviousadministrations
•havebeenreceivedbyseveralgovernment

departments.

10



Ifyoureceivearequestinoneofthesecategories
theInfo-AccessteaminDGInfomustbeinformed
sincetheyarethedesignatedpointofcontactwith
theClearingHouse.Again,thisactionmustbetaken
withoutdelay.

Rememberthattheresponseyougivewillbeonbehalf
oftheMODasawhole.Youmustthereforeconsider
allinformationheldby,oronbehalfof,MODnotjust
thatheldwithinyourarea.Thisalsomeansthatyou
willneedtoassessthebalanceofpublicinterestin
lightoftheviewsexpressedbyothers.

Itisveryimportanttoconsiderthepossibilitythat
releasing(orwithholding)informationinresponseto
arequestcouldhavewiderimplications.Thenormal
proceduresforinformingMinistersandSeniorOfficials
shouldthereforebefollowedwhenappropriate.This
willbeespeciallyimportantifthereisaprospect
thattheresponsemaydrawcriticismorcause
embarrassmenttotheMOD.

Inparticulariftheinformationtobedisclosed
(orthefactthatinformationisbeingwithheld)is
novel,contentiousorinanyotherwaylikelytobe
newsworthyyoumustcontacttherelevantpress
office,whereverpossibleseveraldaysinadvanceof
release.DCIGen200/04givespressofficecontact
details.Discussionwithpressofficerswillensurethat
appropriatebriefingandlinestotakeareavailable.
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Thelegislationgivesanentitlementtoinformation
ratherthandocuments.However,releasingacopyof
adocumentwilloftenbetheeasiestwayofdisclosing
information.Itisalsoworthbearinginmindthat
manyapplicantswillperceivedocumentsashaving
moreauthoritythandistilledinformation.Youshould
thereforereleaseacopyoftheoriginaldocument
wheneveritispossibletodoso.

Rememberthatalthoughmostinformationisheldin
theformofdocuments,itisalsonecessarytoconsider
othermediasuchasvideotapes,micro-ficheor
photographs.Thiswillobviouslyhaveabearingonthe
mannerinwhichanyinformationisdisclosed.

AlsonotethattheFOIActallowsapplicantsto
expressapreferenceabouttheforminwhich
informationiscommunicated.Inparticular,
informationmayberequestedintheformof
originaldocuments,asasummaryordigest,orvia
anopportunitytoinspecttherecordcontainingthe
information.Wherepracticableandreasonabletodo
so,youshouldmeetanysuchrequest.

Ingeneral,youwillhavethefollowingoptionswhen
releasinginformation:
i. Ifitisnotnecessarytoclaimanyexemptionsand
thewholedocumentisrelevanttotherequest,release
itinitsentirety.

ii. Ifsectionsofthedocumentareexempt,redaction
(i.e.removalbycuttingout)ofthesesectionsand
releaseoftheremainder.Youshouldannotateany
redactionswiththeexemption(s)/exception(s)
thatapply.
iii. Ifredactionwouldmakethedocument
incomprehensibleoriftherelevantinformationis
containedwithinasmallsectionofadocumentor
dispersedthroughoutseveraldocuments,production
ofasummary.

RedactingInformation

Thereisneedforcare
wheninformationhastobe
redacted.Beawarethat:

•DeletionsinMSWordcan
bereversedifadocumentissentelectronically.

•Iftextisblackedoutwithamarkerpenitcanremain
legiblewhenphotocopied.

Ifaredacteddocumentistransmittedelectronically,
itshouldbesavedasapdffile(usingAdobeAcrobat
Writer),orscannedandsavedasanimagefile.The
safestwaytoredacthardcopydocumentsisbycopying
theoriginaldocument,cuttingouttheredactedsections
andphotocopyingtheremainingtext.
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7. Information or Documents?



Itispossiblethatsomeinformationcontainedina
documentwillnotberelevanttotherequestthathas
beenmade.Inthiscaseitwillgenerallybeappropriate
forthesesectionsofthetexttoberemoved.However,
ifyouaresatisfiedthatthereisnosensitivityaboutthe
additionalinformation,considerreleasingthewhole
document.

YoushouldalsobearinmindMOD’sobligationsunder
otherlegislationwhenrespondingtorequestsfor
information.InparticulartheDisabilityDiscrimination
Actisnowinforce.Asfaraspossible,thedepartment
hasadutytoassistapplicantsbyensuringtheyreceive
theinformationintheformmostsuitableforthem.
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8. What to do when a request is unclear 
ThereisarequirementunderbothFOIandEIRfor
applicantstodescribetheinformationtheywant.
Thelegislationalsoputsadutyonpublicauthorities
toprovideadviceandassistancetopeoplewhohave
made,orproposetomake,arequestforinformation.
Theseparallelobligationswillbemostevidentwhena
requestforinformationisunclearoritseemspossible
thatitcouldbesatisfiedbydirectingtheapplicantto
anothersourceofinformation.

Thekeyrequirementistoestablishadialoguewiththe
applicant.Ifclarificationoftherequestisneededin
ordertoidentifyandlocatetheinformation,thismust
berequestedpromptly:intheinterimthe20working

dayperiodwillnotcommence.Itwilloftenbehelpful
toexplainwhatinformationisreadilyavailable,orto
explorewaysinwhicharequestcouldbemademore
specific.Thiswillbeparticularlyimportantiftheoriginal
requestwouldberefusedduetoexcessivecost.You
shouldkeepawrittenrecordofanyconversationswith
theapplicant.
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9. What about Fees?
FeesregulationsmadeundertheFOIActwillsaythat
requestsshouldbeprocessedwithoutanycharge
unlesstheeffortinvolvedexceeds£600.Therange
ofactivitiesthatcanbetakenintoconsiderationin
determiningthecostofeffortisverylimited.Itis
legitimatetocountthetimeinvolvedinretrievingand
searchingforinformation,butnottheeffortassociated
withdecidingwhetherinformationshouldbereleased
orwithheld.

Abovethe£600limit,therewillbenorequirement
toproceedwitharequest,but,asnotedabove,it
willbeappropriatetoassisttheapplicantinthese
circumstancestonarrowthescopeoftherequest.

UndertheEIRthereisno“upperlimit”fordealingwith
requests.Allvalidrequestsmustbedealtwithandany
chargesimposedmustbereasonable.

Note:Theprocessfordeterminingcostsisexplained
morefullyintheAccesstoInformationGuidanceNotes
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10. What to do when information is refused
Theremaywellbeverygoodreasonsforwithholding
informationbutthismustbejustifiedtotheapplicant.
Itisnotsufficientforyourreplytosimplyincludea
broadstatementsuchas:“forreasonsofnational
security”.Asaminimum,youmustidentifyaspecific
exemption/exceptionasthebasisforwithholding
informationandexplainwhyitapplies.

Iftheexemptionisnotabsolute,yourreplymust
setoutthe“publicinterest”factorsforandagainst
disclosurethatwereconsidered.Theonlyexception
toprovidingthereasonsforwithholdinginformation
isifthisactionwouldinitselfinvolvedisclosureof
informationthatisexempt.



Itisveryimportanttodeterminewhetherthe
exemptionorexceptiongenuinelyappliestoallof
theinformationrequested.MODwillbecriticised
forwithholdingcompletedocumentsandblocksof
informationifthiscannotbejustified.Ifitispossible
toreleasesomeoftheinformation,youshoulddoso.

Protectivemarkingsandsecurityclassificationswill
determinehowinformationisstoredandmanaged
withinMOD;buttheydonotconstituteanautomatic
reasonforcitinganexemption.Suchmarkingsreflect
theprotectionofthemostsensitiveinformationin
thedocumentrequiredatthetimeitwascreated.
Youwillneedtogivecarefulconsiderationastowhy
theinformationwasmarkedwithaclassificationand
whetherthisisstillrelevant;andwhereverpossible
theoriginatorshouldbeconsulted.Thesensitivityof
informationwillgenerallydiminishovertime,andthe
ageoftheinformationisthereforelikelytobeakey
factorindeterminingwhetheritcanbereleased.

Wheninformationisrefused,theapplicantmustbe
informedoftherighttoappeal,initiallytoMOD,and
thentotheInformationCommissioner.

Standardwordstocoverthisareincludedinletter
templateswithintheAccesstoInformationToolkit.

AppealstoMODwillbehandledbyInformation
Access(partofDGInfo).Thisprocessconstitutes
anindependentreviewofthewaytherequestwas
handledwithintherelevantpolicyarea,givingMOD
anopportunitytodecidewhethertheoriginaldecision
wasappropriate.Inordertoconductthereview,the
InformationAccessteamwillrequireacopyofall
theinformationrelevanttothedecisiontorefusethe
request.Intheeventofanysubsequentappealtothe
InformationCommissioner,hewillalsoneedtoseethis
information.

Anapplicantmayappealbecause

•theresponsetooklongerthan20workingdays
•informationwaswithheld
•ofthebeliefthattheexemptionshavebeenwrongly

applied,orthat
•thecalculationofcostscontravenestheFees

Regulations.

ItisimportanttonotethattheInformation
CommissionerwillmakeanannualreporttoParliament
ontheperformanceofgovernmentdepartmentsin
relationtoFOIandEIR.MODwillthereforebeliable
tocriticismifthereisanysystematicfailuretohandle
requestsforinformationinaccordancewiththe
legislation.
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Inordertowithholdinformationitwillgenerallybe
necessarytobeabletociteoneoftheexemptions
(FOI)orexceptions(EIR)inaccordancewiththe
legislation.Alistoftheexemptionsandexceptions
whichrelatetodistinctclassesofinformationor
specificsubjectsfollows.Moreinformationaboutthe
scopeanduseoftheexemptionsandexceptionscan
befoundintherelevantsectionsofthefull“Accessto
InformationGuidanceNotes”.

Theonlyothercircumstancesinwhichitwillbe
possibletorefusearequestareasfollows:

UnderFOI

•Ifthecostofcomplianceexceedsthe£600limit
setintheFeesRegulations.

•Iftherequestisvexatiousorrepeated.

UnderEIR

Iftherequest:
•ismanifestlyunreasonable
•isformulatedintoogeneralamanner(provided

assistancehasbeengiventotheapplicantwitha
viewtore-framingtherequest)

•relatestounfinisheddocumentsorincompletedata
•wouldinvolvedisclosureofinternalcommunications.

Incontemplatingwhetherreliancecanbeplacedon
anyofthesegrounds,itmustberememberedthat
thereisageneralrequirementforpublicauthorities
toapplyapresumptioninfavourofdisclosureandto
weighupthebalanceofpublicinterest.
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11. Exemptions and Exceptions
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FOIAbsoluteExemptions

s.21 Informationreasonablyaccessibletothe
applicantbyothermeans.

s.23Informationsuppliedby,orrelatingto,bodies
dealingwithsecuritymatters.

s.32 Courtrecords

s.34 Parliamentaryprivilege.

s.36 Prejudicetotheeffectiveconductofpublic
affairs(butonlyabsoluteinrelationto
informationheldbytheCommonsorHouseof
Lords).

s.40 Personalinformation

s.41 Informationprovidedinconfidence(butonlyif
thiswouldconstituteanactionablebreachof
confidence).

s.44 ProhibitionsonDisclosure.

FOIQualifiedExemptions
subjecttothePublicInterestTest

s.22 Informationintendedforfuturepublication.
s.24 NationalSecurity.
s.26 Defence.
s.27 InternationalRelations.
s.28 RelationswithintheUK.
s.29 Theeconomy.
s.30 Investigationsandproceedingsconductedby

publicauthorities.

s.31 Lawenforcement.
s.33 Auditfunctions.
s.35 Formulationofgovernmentpolicy,etc.
s.36 Prejudicetoeffectiveconductofpublicaffairs
s.37 CommunicationswithHerMajestyetc.and

honours.

s.38 Healthandsafety.
s.39 Environmentalinformation.
s.42 Legalprofessionalprivilege.
s.43 Commercialinterests.

Fordetailedguidanceontheapplicationofspecificexemptions
andexceptionsseethefull“AccesstoInformationGuidanceNotes”
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EIRExceptions
subjecttothePublicInterestTest

reg.12(5)(a) Internationalrelations,defence,
nationalsecurityorpublicsafety.

reg.12(5)(b) Thecourseofjustice,fairtrial,conduct
ofacriminalordisciplinaryinquiry.

reg.12(5)(c) Intellectualpropertyrights.

reg.12(5)(d) Confidentialityofpublicauthority
proceedingswhencoveredbylaw.

reg.12(5)(e) Confidentialityofcommercialor
industrialinformation,whenprotected
bylawtocoverlegitimateeconomic
interest.

reg.12(5)(f) Interestsofthepersonwhoprovided
theinformation.

reg.12(5)(g) Protectionoftheenvironment.

reg.13 Personaldata.



12. The Response Process – the 8 ‘R’s
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Respondingtoarequestinvolves8keysteps–the
following8‘R’s:

1.Read:Readcorrespondenceanddecidewhetherit
constitutesarequest,whatitrelatestoandwhetheror
notitneedstobetransferredtoanotherpolicyarea.If
so,don’tdelay!

2.Record:AllrequestsmustbeloggedintheAccess
toInformationToolkitandallkeyactionsmustalso
berecorded.Youwillneedanaccurateandcomplete
audittrailforeachrequest,particularlyifanappealis
subsequentlyreceived.

3.Retrieve:Youneedtoretrieveandconsiderallthe
relevantinformation.

4.Refertoothers:Wherenecessary,consultwith
othersbothwithinMODandexternally.Rememberto
seekviewsonthedisclosureofinformationandthe
balanceofpublicinterest.

5.Redact:Asthelegislationreferstotherelease
ofinformationratherthandocumentsitmaybe
appropriatetoreleasejustsomeoftheinformation
withinadocument.Anypotentiallysensitive
informationnotrelevanttotherequestorforwhich
disclosurewasnotauthorisedshouldbeblankedoutor

“redacted”inthecopysenttotheapplicant.
Thiswillinvolvegoingthroughadocumentline-by-line.

6.Review:Oncetheresponsetoarequesthasbeen
prepared,thiswillneedtobereviewedbysomeone
whohasthenecessaryauthoritytoreleaseorrefuse
todiscloseinformation.Theprocessforauthorising
disclosureofinformationmustbespecifiedinlocal
instructions.Theuseofexemptionstowithhold
informationshouldbeapprovedatone-starlevel.

7.Reply:Oncethenecessaryauthorityhasbeen
secured,thereplycanbesenttotheapplicant.Replies
mustbeinwritingandtemplatesareprovidedinthe
AccesstoInformationToolkit.Ensurethereplyisfiled,
alongwithanexactcopyofanyenclosures.

8.ReleasetoPublicationScheme:Considerwhether
ornottheinformationprovidedislikelytobeofgeneral
publicinterest.Ifso,considerwhetheritshouldbe
includedinMOD’sPublicationScheme.Consultyour
FOIFocalPointabouthowtopursuethis.
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DOs
aDOrespondquickly–repliesmustbesentpromptly
butinanyeventnotlaterthan20workingdays
fromthedateofreceiptbyMOD.TheInformation
Commissionerislikelytobeverycriticalifweregularly
exceedthislimit.
aDOrememberthatarequestforpersonaldata
abouttheapplicantisaSubjectAccessRequest
andmustbeansweredinaccordancewiththeData
ProtectionAct‘98.
aDOrecordreceiptoftherequestintheAITToolkit
andensuretheprogressoftherequestistrackedto
completion.
aDOinformtheapplicantassoonaspossibleifthe
needtoaccessthebalanceofpublicinterestmeans
thatasubstantivereplyislikelytotakelongerthan20
workingdays.Specifyareasonabledateandensure
thatitismet.
aDOgiveaclearexplanationofanyexemptionsor
exceptionsclaimedforinformationwithheldandthe
reasonswhythebalanceofpublicinterestisagainst
disclosure.
aDOmaintainanaudittrailofinformationsources
consulted,anyredactionsmadeandacopyofwhatis
finallysenttotheapplicant.
aDOrememberthatpublicauthoritiesareundera
dutytoprovideadviceandassistancetotheapplicant.
aDOcontactyourFOIFocalPointifyouhaveany
questionsorconcernsregardingFOIorEIR.

aDOfollowtherules–thedepartmentwillbackup
youractionsprovidedyouhavecompliedwithcurrent
policyandguidelines.
aDOconsiderthereadability;useasensibletext
fontandsize,avoidabbreviationsorjargon,draftin
plainEnglishandrememberyoucannotassumethat
applicantswillhavebackgroundknowledgeofthe
subjectmatter.
aDOthinkaboutthewiderimplicationsofdisclosing
orwithholdinginformation.Isthereaneedtoalert
Ministersandorbriefthepressoffice?

DON’Ts
rDON’Twithholdinformationwithoutclear
justificationunderoneormoreoftheexemptionsor
exceptionsallowedbythelegislation–unjustified
withholdingwillonlyunderminethereputationofthe
MODintheeyesofthepublicandtheInformation
Commissioner.
r DON’Twilfullydestroyoralteranyoriginal
documentsthatarethesubjectofarequest–under
thelegislationthiswillbeacriminaloffence,forthe
individualofficialresponsible(notthedepartment),
carryingapotentialfineofupto£5,000!

13. Requests for Information – Key Dos and Don’ts
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